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DIAZ, JUSTICE, FOR THE COURT:

1.  OnMarch 13,2002, ajury found Lash Deon Rogersnot guilty of thesdeof cocaine At thetrid,
the State presented the testimony of Jeff Crevitt, aWarren County Sheriff'sdeputy specidizingin narcatics
investigations, Randy Lewis, another Sheriff's deputy, Jason Finch, a former Warren County Jaler and
eyewitnessto the dleged arime, Pete Deckard, aconfidentid informant, and Sharon Patton, Missssppi

CGime Labemployee. Rogersand hisbrother, Lamont Rogers, testified in defensethet noillegd transaction

took place.



2. Injury sHection, the court overruled a Batson objection by the State againgt Rogers for the
exduson of persons of the mgority Caucasan race by use of defense peremptory chdlenges.

13.  Furthemore, in conddering jury indructions, the court granted indruction D-4 over the objections
of the State. Theindruction was objected to by the State asbeing atwo-theory indruction only to beusad
in crcumdantial evidence cases

4.  Fdlowingthejury'sacquitta of Rogers, the State gppeds pursuant to Miss Code Ann. 8 99-35-
103(b)

}(Rev. 2000) and asks this Court to determine:

l. WHETHER THE TRIAL COURT ERRED IN OVERRULING THE
STATE'S BATSON OBJECTION TO THE EXERCISE OF THE
PEREMPTORY CHALLENGESBY THE DEFENDANT.

. WHETHER THE TRIAL COURT ERRED IN GRANTING
INSTRUCTION D-4.

5.  Our opinion does not affect Rogersin this particular case

FACTS
T6. Onduly 27, 2000, members of the Warren County Sheriff's Office conducted an undercover buy
of cocane from Lash Deon Rogers (Rogers). The confidentid informant, Pete Deckard (Deckard), was

accompanied by undercover Warren County Jaler Jason Finch (Finch).

! Miss. Code Ann. § 99-35-103(b) states in pertinent part:
The state or any municipa corporation may prosecute an gpped from ajudgment
of the circuit court in acrimind cause in the following cases:

(b) From ajudgment actudly acquitting the defendant where a question of law has been
decided adversdly to the state or municipdity; but in such case the gpped shdl not subject
the defendant to further prosecution, nor shal the judgment of acquitta be reversed, but
the Supreme Court shal nevertheless decide the question of law presented.



7.  Deckard and Finch went to a house occupied by Rogers located on Pearl Street in Vicksburg,
Missssppi. Usng $40.00 in offididly issued funds, Deckard dlegedly bought two rocks of cocainefrom
Rogers. Thiswaswitnessad by Finch. Thetransactionwasmonitored by Crevitt over thebody wireworn
by Deckard.

18.  After thedleged sde had been completed, Officer Crevitt Sopped Rogersdriving away from the
areain abrown Nissan automobile. Rogers sated that "hedid not sdl cocainetothat jaler.” Theofficid
buy money was not recovered from Rogers or his automobile

1. A Waren County Jury was sdected on March 12, 2002 to hear the case. Voir dire was
conducted by the court, the State, and Roger'sattorney. All partiesretired to chambersto sdect thejury.
After the State used itsSx peremptory chdlengesapand of twevewastendered to Rogers. Rogersmeade
aBatson objection. The court found that the jury pand as tendered to Rogers was composed of saven
Africen Ameicans and five Caucasans Thecourt ruled that aprimafacie case had been made by Rogers
and required the Sateto giverace neutrd reasonsfor the 9x peremptory chdlenges. The court sustained
the Batson objection asto juror 49, Brenda Johnson, an African American femde and juror 4, Panda
Dotson, dso an African American femde

110.  Rogers then reviewed the tendered pand of twelve and exercised two peremptory chalenges
agang two Caucasanfemde jurors. These jurors were juror 20, Longmire, and juror 44, Farrar. The
State made a Batson objection. The court after discusson refused to recognize the Batson objection
by the State as to race, further finding no primafacie case asto sex.

11. The sdection of the jury continued with Rogers usng peremptory chdlenges againd juror 52,
Klenmanandjuror 60, McCaskill, both Caucasan. The State renewed theBatson objection based upon

race of the persons chdlenged by the defendant. Again the court ruled that the States Batson objection
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was without legd precedent and was overruled. Of the seven Caucadan veniremen tendered to Rogers,
four were excused by Rogers. All peremptory chalenges exercised by Rogers were used againgt
Caucasans.

112.  After thetestimony of dl witnesses thetrid judge and the partiesrretired to chambersto consder
jury ingructions. One of the ingtructions tendered by the defendant was D-4. The State objected to the
indruction gating thet it was in essence a "two theory” indruction only used in drcumdantia evidence
caxs. The court granted the ingtruction over the objection of the State.

DISCUSSION

113.  For questions of law, our dandard of review isde novo. Smith v. Dorsey, 599 So0.2d 529, 533
(Miss1992). Thus we gt in the same pogdtion as did the trid court. Franklin v. Franklin ex rel.
Phillips, 2003 WL 327708, 3 (Miss. 2003). On agpped, wewill not disturb adrcuit court'sfindings of
fact unlessthose findings are manifestly wrong or dearly erroneous.

l. WHETHER THE TRIAL COURT ERRED IN OVERRULING THE

STATE'S BATSON OBJECTION TO THE EXERCISE OF THE
PEREMPTORY CHALLENGESBY THE DEFENDANT.

114. The Saeaguesthat thetrid court incorrectly overruled its Batson objection and did not afford
it anopportunity to provide authority to support a Batson objection. The State raised a Batson mation
when Rogers exercised four (4) peremptory chalenges exduding four Caucasan juraors All of Rogerss
peremptory chdlenges were made againg Caucadan jurors, and out of the seventotal Caucagansonthe
jury venire, four were chdlenged by Rogers

715. Rogers contends that, dthough the Stat€'s assartion that Batson has been expanded by the

Suprame Court to the use of peremptory chdlenges by the defendant is correct, the State did not meet the



requirerrent of a prima fadie case of race discrimination which would then have shifted the burden of
providing arace-neutra explanation for the chalenge to Rogers.
116. "Wherethe State has chdlenged adefendant's peremptory strikes on the basis of race, regardless
of whether the struck jurors were black or white, the court should use the same Batson andyss”
McFarland v. State, 707 S0.2d 166, 171 (Miss. 1997). While Batson v. Kentucky, 476 U.S. 79,
106 S.Ct.1712, 90 L. Ed. 2d 69 (1986), has predominatey been atodl to deter discrimination againgt
Africen Americans or other minarities thisis not the purpose of the ruling. The purposeisto aford afair
and impartid trid to defendants regardless of their race. Thetrid court should have dlowed the State to
meke a Batson objection and gone forward with the andyss of whether the Batson objection was
warranted.
f17. Batson requires that when prosecutors exercise peremptory chdlenges againgt members of a
diginct racid group, the State mugt aticulate racidly neutrd reasons for doing 0. The United States
Supreme Court hddin Georgia v. McCollum, 505 U.S. 42, 112 S.Ct. 2348, 120 L.Ed.2d 33 (1992),
that Batson gppliesto both prosecutors and defendants. This Court has Sated:

Regardless of who invokes the discriminatory chalenge, there can beno

doulbt that theharmisthesame--indl cases, thejuror issubjected to open

and public radid discrimination.... We therefore reaffirm today thet the

exercise of aperemptory chalenge must not be based on ether the rece

of thejuror or the radid sterectypes hed by the party.
Griffin v. State, 610 So.2d 354, 356 (Miss. 1992).
118. Thisdealy edablishestheright of the Stateto makea Batson objection. Oncethisisdone, the

objection should then be andyzed according to Batson.  McFarland v. State, 707 So.2d 166, 171

(Miss 1997), datesthis procedure with ample darity.



Under Batson, the party objecting to the peremptory chdlenge mugt firgt
meke a prima facie showing tha race was the criteriafor the exerdse
of the peremptory strike. 476 U.S. at 96-97, 106 S.Ct. at 1723; Stewart
v. State, 662 S0.2d 552, 557 (Miss.1995). The burden then shiftsto the
paty exerddng the chdlenge to offer a race-neutrd explanation for
griking the potentid juror. Batson, 476 U.S. at 97-98, 106 S.Ct. at
1723- 24; Stewart, 662 So.2d a 558. Findly, the trid court must
determine whether the objecting party has met its burden to prove that
therehasbeen purposeful discriminationintheexeradseof the peremptory.
Batson, 476 U.S. a 98, 106 S.Ct. at 1724; Stewart, 662 So.2d at
558.

119. Inlight of these authorities, we conclude thet the trid court erred in not dlowing the Batson

objection to be presented by the State.

. WHETHER THE TRIAL COURT ERRED IN GRANTING
INSTRUCTION D-4.

120.  Alongwith others, indruction D-4 wasgivento thejury over the objection of the State. Indruction
D-4 reads asfollows

Inariving & your verdict in this case you mugt nat indulge in suspicion,
speculdion, conjecture or guesswork.  You can only act upon the
tesimony and evidence introduced before you upon the witness sand.
Wherethereisacontroverted issue of materid fact, and thetestimony and
evidence fals to show beyond a reasonable doubt that the State's
contentionin regard to thet issue of meterid fact istrue, thenyou mudt find
thet fact in favor of Lash Deon Rogers

21. The State contends that this indruction isequivadent to the two-theory indruction commonly given
inadrcumdantid evidence case and that this particular case was not adrcumdantid evidencecase The
two-theory indruction commonly given in drcumdantid evidence cases dates

The Court indructsthe jury that if there may be afact or drcumgancein

this cause susceptible of two interpretations, one favorable and the other

unfavorable to [Defendant], when the jury has consdered such fact or

drcumgancewith dl other evidence, thereisareasonable doubt asto the
correct interpretation, then you, thejury, must resolve such doulot in favor



of [Defendant], and place upon such fact or drcumdance the
interpretation mog favorable to [ Defendant].

Parker v. State, 606 So.2d 1132, 1140 (Miss. 1992). This ingruction is the so-cdled "two-theory
indruction” which we have sad should be granted only in a case based entirdy upon drcumdantia
evidence Kitchensv. State, 300 So.2d 922, 926 (Miss. 1974) (citing Coward v. State, 223 Miss.
538, 78 S0.2d 605 (1955)). Itisonly in entirdy crcumdantia evidence casesthat such anindructionis
required. Barnesv. State, 532 S0.2d 1231, 1235 (Miss. 1988); Bochesv. State, 506 So.2d 254, 260
(Miss. 1987); Clark v. State, 503 So.2d 277, 278-79 (Miss. 1987); Keysv. State, 478 So.2d 266,
267 (Miss. 1985); Henderson v. State,

453 So0.2d 708, 709-10 (Miss. 1984); Johnson v. State, 347 So.2d 358, 360 (Miss. 1977).

122. Keysv. State, 478 S0.2d 266, 268 (Miss. 1985) discussesthe difference between circumdantid

and direct evidence, asfollows

What is"drcumdantid evidence'? The leadt inadequate definition we can provide is thet
crcumdantia evidenceis evidence which, without going directly to prove the exisence of
afat, givesriseto alogicd inference that such fact does exig. Conversdy, eye witness
tesimony isthought of as direct evidence
A dreumdantid evidence case (for the purposes of granting a "two-theory” indruction) is onein which
there is neither an eyewitness nor a confesson to the arime. Mangum v. State, 762 So.2d 337, 344
(Miss 2000) (atingStringfel low v. State, 595 S0.2d 1320, 1322 (Miss. 1992)). Seeal so Randolph
v. State, --- So.2d ----, 2002 WL 31619070, * 17 (Miss. 2002) (Carlson, J., concurring).
123. Here two witnesses for the State Sated that they saw the drug sde. Two witnesses for Rogers
damed it did not hgppen. Thus the case a hand is dearly based on direct, not circumdtantid, evidence:

and therefore, the two-theory indruction should not be given.



24. This presents the quedtion of whether the indruction given is equivaent to the two-theory
indruction. The State goesto greet lengthsto compare the two indructions and etablish their ssmblance.
The Sate pointsout thet D-4 says" controverted issue of materid fact”" and thetwo-theory indtruction says
"fact or drcumdtance... susoeptible of two interpretations.” D-4 goes on to say where "evidence falsto
show beyond areasonable doulbt that the State's contention in regard to thet issue of maerid fact istrug’
while the two theory ingruction says where "there is a reasonable doubt as to the correct interpretation.”
D-4 daes"you[thejury] must find thet factin favor of [defendant].” Thetwo-theory ingruction says™you,
the jury, must resolve such doubt in favor of [defendant] and place upon such fact or crcumstance the
interpretation most favorable to [defendant].”

125.  Incontrast, Rogers argues that the two indructions do appeear to bedike, but the D-4 indruction
falsto indude the lagt sentence which daes, "to the exdusion of every reasonable hypothes's conggent
with innocence" and is therefore not an indruction of drcumdantid evidence a dl. This argument is
flawed. Thepoint thet Rogersoverlooksisthet the sentence he argueswas |l eft out and therefore predudes
any aror by thetrid court is no part of atwo-theory indruction. In Montgomery v. State, 515 So.2d
845, 849 (Miss 1987), we dated thet "[i]n the ordinary crimina prasecution, the State must prove eech
demant of the offense beyond areasonable doubt. In cdrcumdantia evidence cases, however, we say that
the State must prove the defendant guilty beyond areasonable doubt and to the exdusion of al ressonadle
hypotheses conggtent with innocence™ Jonesv. State, 797 So.2d 922, 928-29 (Miss. 2001), darifies
this point by gating "the trid court in this case did grant the typicd drcumdantid evidence indruction.
However, in addition to giving indruction on drcumdantid evidence, the trid court mugt grant a"'two-

theory” indruction....”



126. Rogers sargument focuseson D-4'sfalureto indudedl thedementsof adrcumdantid evidence
ingruction. However, thisisnot what the Sateisassarting. The State assertsthat D-4 isidenticd to atwo-
theory indruction aso given in drcumdantid evidence cases, a totdly sgparate indruction from the
drcumdantia evidence ingruction

2, Although two separate indructions, the rules for when they are gppropriately given goply to bath. This
Court has hdd that the drcumdantid evidence indruction has no place in direct evidence cases. The
ingruction should not be given where guilt does not res entirdy on drcumdantid evidence,
Montgomery v. State, 515 So0.2d 845, 850 (Miss. 1987); Harmon v. State, 453 So.2d 710, 712
(Miss. 1984); Bullock v. State, 391 So.2d 601, 606 (Miss. 1980); Weathers v. State, 237 So.2d
441, 443 (Miss. 1970); Coward v. State, 223 Miss. 538, 78 S0.2d 605, 610 (1955); Yarbrough v.
State, 202 Miss. 820, 32 So.2d 436, 440 (1947).

727.  Inlight of thesefactsand authorities, we condudethat theindruction given wasequivaent toatwo-

theory indruction and, therefore, should nat have been giveninthiscasesnceit wasadirect evidence case.

CONCLUSON

2|t isthe law in this State that, where the evidence for the prosecution is wholly circumstantia in
nature, the accused is entitled upon request to have thegury ingtructed that, before they may convict, they
mug find that each dement of the offense has been established beyond a reasonable doubt and to the
exclusonof every reasonable hypothesscons stent withinnocence. Billot v. State, 454 So.2d 445, 461-
62 (Miss. 1984). “A correct satement is that the instruction must be given only where the prosecution is
without a confesson and whally without eyewitnesses to the gravamen of the offense charaged.” Keysv.
State, 478 So.2d 266, 267 (Miss. 1985).



128. Thetrid court ered by nat dlowing the State make a Batson objection based ondiscriminatory
peremptory chdlenges A Batson objection isthe same regardiess of the race of the chdlenged juror.
Additiondly, sncethis case was based on direct evidence, the trid court further erred when it presented
the jury with Indruction D-4, an indruction which is usad only for drcumdantid evidence cases
129.  Under Miss. Code Ann. § 99-35-103(b), the judgment of acquittal cannot be reversad, but this
Court decidesthe questions presented for the future guide of the courts and other interested personswhen
the same quedtionsshdll ariseagain. The Sateistaxed with the costsof thegpped. Statev. Heard, 246
Miss. 774, 787, 151 So.2d 417, 423 (1963).
130. PRESENTED QUESTIONSANSWERED.

PITTMAN, C.J., McCRAE AND SMITH, P.JJ., WALLER, COBB, EASLEY AND

CARLSON, JJ.,, CONCUR. GRAVES, J., SPECIALLY CONCURS WITHOUT
SEPARATE WRITTEN OPINION.
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